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OPENING STATEMENT

As explained by the Chair of Panel 1, Dr Mario Prost (Lecturer, School of Law, Keele University), the most obvious reason for focusing the workshop on issues of ‘fairness’ is, as seen in COP – 15 of UNFCCC, because it makes headlines.  Workshop discussions show the transcendence of issues of fairness into different aspects of International Environmental Law (IEL) theory, practice and discourse opens up debate on key concerns of contemporary environmental problems, potentially leading the way to resolution.

Dr Prost highlights two problems relating to fairness within IEL:

1) Despite political prominence, legal literature views fairness as a secondary concern to more usual state centric questions relating to issues such as enforcement and capacity; and

2) International lawyers come to the debate with their own experiences trapped in public international law categories, resulting in a state centred approach to fairness that emphasizes cost/benefit/burden of resources divided between north and the south.  This overlooks other aspects of fairness, i.e. where voices are suppressed, ignoring a wealth of public and private practices that raise different specifics of fairness.  

This workshop aims to rectify the marginalisation of fairness by directing legal literature to contribute and critically engage fairness to boundaries and concepts of IEL, such as the principles of ‘Polluter Pays Principal’ and ‘common but differentiated responsibility’, as has occurred for discussions on nature, function, justice and equity.

Panel 1: Theory, Practice and Discourse on Fairness in International Environmental Law

1) Professor Natasha Affolder (Associate Professor, Faculty of Law, University of British Columbia) discussed ‘International’, ‘Environmental’, ‘Law’: Lessons in Scholarly Boundary Drawing in Marginalization in relation to her paper looking at Transnational Conservation Contracts (TCC): Fairness in the shadows of International Law.

Professor Affolder explained her interest in this area was focused on challenging IEL’s restrictive vision of analysis to a false public/private distinction and level of environmental treaties and interstate law-making.  By mining new territory the usual IEL subjects and questions levelled at transnational environmental governance is extending the glare of scrutiny to TCC’s.

Professor Affolder described TCC’s as “one off agreements to conserve discrete areas of land or water, including valued, endangered or critical habitat, between actors in more than one country”.  Despite TCC’s roots in IEL treaties they are under appreciated in academic/scholarising creating a gap in knowledge in relation to: IEL; Regulation; Contract law.   Criticisms have been directed at this research on the basis TCC’s are not international contracts but trans-national, purely environmental (as they include elements of socioeconomic implications), nor law per se.  Although these agreements as not parallel to IEL, but integrated within interstate law making, several types of these agreements are emerging.  These offer a range of legal tools to barter agreement, such as (but are not restricted to) Biodiversity Offsets; Conservation Concession Agreements; Conservation Performance Payments; Access and Benefit Sharing Agreements; Private Protected Areas and Canopy Reserves; protect-Specific Environmental Agreements; Debt for Nature Swaps.

Professor Affolder introduced an example of a TCC, described as ‘the World’s Largest Conservation Agreement’.  This TCC between the Canadian Forest Industry and Environmental Groups from May 18, 2010, resulted in an agreement to the set-aside 29 million acres of forest for conservation, rather than harvesting, putting an end to consumer boycotts of logging activities.

Professor Affolder expressed concern that key private agreements are currently able to escape scrutiny as she has experienced difficulty in disclosure and access of these agreements, frustrating attempts to create a comprehensive analysis.  However, the diversity of agreements being used as tool of governance or social contracts is evidence of a thicker version of IEL on the ground.  

Professor Affolder highlighted three fairness points:

1) The need for more information on these agreements, to review issues such as gender involvement and impacts, short term versus long term approaches and whether they represent international politics by special interest;
2) To shift the analysis of agreements away from the more usual focus (especially with IEL) on procedure towards the more challenging aspect of distribution of fairness; and 

3) The tension between effective and robust environmental action for results and environmental action that satisfies fairness within these agreements.

Q&A – Professor Jorge Viñuales (Graduate Institute of International Development Studies, Geneva) “What are the companies getting from these contracts?”
Professor Affolder explained that it is a corporate strategy for buying off opposition or for implementing corporate social responsibility.  Companies want access to international finance and to avoid law suits and international campaigns against their work.  By negotiating TCC’s companies can buy off opposition and the support of a TCC allows their projects to go ahead.  For example, mining companies can use the TCC to be granted a social license to operate from the affected community. Curious examples have occurred when projects initially not proceeding have been permitted and vice-versa, confirming there is currently no consistency.

Q&A – Dr Francesco Sindico (Lecturer, School of Law, University of Surrey): “What about the Yasuni initiative (Ecuador)?  What I understand is that the government of Ecuador has agreed not to use oil, but as there is a value to oil issues of fairness have arisen regarding the amount given and what happens to the money.”

Professor Affolder thought this evidence of how inaccurate the use of public/private distinctions is, as here is a government saying to the international community ‘bring on the money’.  If we want them to act in a certain way then they will, but we must pay for it.  This raises issues relating to distributional fairness and power, i.e. some people are calling the shots, for instance the US.  Conservation organisations are then brokers, creating an interesting financial flow.

Q&A - Jing Lee (PhD researcher, Centre for Water Law, Policy and Science, UNESCO, University of Dundee): “How does the transnational aspects interact with the state based system?  All countries are under debt, so one narrative content of environmental pictures is a question about the control/jurisdiction over these agreements?”

Professor Affolder agreed that linkages need to be made and clearly.  So far this has not occurred and it depends where law sets validity from. Processes in domestic and international law need to be scrutinized to look at how different levels interact and address validity.  Fragmentation is not a new idea and has been identified all along, but focusing on norms being created in international treaties creates falsely linear patterns.  Norms are seated within negotiations and find their way into IEL through a normative evolution.

2) Professor Susana Borrás (Profesora de Derecho internacional público, Universitat Rovira i Virgili, Tarragona, España) discussed her paper on “The Tribunals for Environmental Justice”.  

Professor Borrás explained disproportionate effects of environmental disaster were often experienced by less developed countries, States often lack capacity or are unwilling to protect citizens from environmental degradation and there is an increase of environmental degradation at global level.  Therefore environmental justice needed IEL to create fairness as IEL lacked effective means to prevent and remedy environmental damages.  

Professor Borrás discussed the following five proposals to improve environmental justice:

i) Creation of an International Environmental Courts (from 1989 onwards – not successful as no cases heard);

ii) Revision/expansion of jurisdiction of existing judicial institutions (e.g. African Carts of Human and People’s Rights);

iii) Domestic Judicial Courts involvement;

iv) Creation of public opinion tribunals (ethical and moral force against governments – not tribunals in legal sense, but had same success); and
v) International tribunal on climate and environmental justice (suggested in Cochachunuata, Bolivia 2009).

The key aspect being that for the results of tribunals to be effective they need to be binding.

Professor Borrás reflected on some of the changes in IEL, urging for it to move beyond compliance toward enforcement mechanisms to get better results, highlighting the need for judicial responses to make justice realm, for instance by giving civil society a means to voice their demands.  Dr Prost noted these attempts by society to engage environmental law through grass-root initiatives.

Q&A – Professor Jorge Viñuales (Graduate Institute of International Development Studies, Geneva) “There are 2 years until the Rio Summit, so States need some ideas to push forward.  What do you recommend they take into account, bearing in mind what happened in the past?”

Professor Borrás commented this was difficult to give an answer.  There was a need to change the idea that Art 14 UNFCCC is only to resolve judicial controversies.  What was needed was recognition of new rights to the environment, i.e. access to environmental justice and information, which must be implemented at regional and national levels as well as international levels.  Either international treaties need to be amended to include provision for this, or the UN System changed using the Art 13 UN Charter.  Some proposals include linking Human Rights and the Environment (i.e. right to a healthy environment), or establishing new rights.  These could emerge in a new treaty or through existing enforceable environmental rights, but in any event State consent would be required, which can be difficult.  In conclusion, Professor Borrás commented that the process to think about is that something has to change and although there are several solutions to choose from, there is a need for State consensus.

Q&A - Dr Catherine Brolmann (Associate Professor of Law, Faculty of Law, University of Amsterdam) “Do you take into account functional discourse of these courts?  Not judicial versus political but also single issues and broader appraisal issues?” [RAN OUT OF TIME TO ANSWER]

3) Professor Jaye Ellis (Associate Professor, Faculty of Law and School of Environment, McGill University) outlined her research on the “Unilateral Exercises of Public Authority: Addressing Issues of Fairness”.

Referring to the re-emergence of the Trail Smelter but this time outside of the realms of IEL Professor Ellis is analysis the decision handed down by courts in the United States on the grounds that the US environmental legislation is applicable extraterritorially (resulting in the federal Environmental Protection Agency (EPA) having capacity to issue an order to a Canadian firm for pollution arising in Canada, despite it being legal in Canada at the relevant time). The implications of this Order can also be evidenced by other examples where citizens have prompted national Environmental Agencies to act against polluting organisation, as seen by a group of native Americans using a US Superfund to prompt the national Environmental Agency to take action against a polluting corporation.
Professor Ellis discussed the probability of the Order being a violation of sovereignty and private law principles, but her concerns are less about sovereignty and more about procedure, democratic principles and collective responsibility, in terms of:

1) Viable alternatives – despite Canada and US relationship it would appear neither governments were interested in taking action, so it was only the result of citizen legal action;

2) Results - possibly, but Professor Ellis is concerned that the implications of the case are enormous and the possibility of handling the case through 3 bodies involves fairness in:

i) Global administrative Law;

ii) International Public Authority (i.e. Ghandi); and

iii) Development of transnational law of conflicts.

Professor Ellis found three categories of similarity:

1) Working from point of fragmentation (very pluralistic and decentralised);

2) Democratic principles/collective self determination; and 

3) Substantive fairness.

The suggested resolution to this potential divide would be through a creation of principles through networks.  They should react to each other and interact with one another to develop procedural or substantive principles.

Her questions of the case centre on whether it was an appropriate approach.  She raised three key concerns relating to its handling (US domestic did not see themselves as part of international law, did not refer to it and did not appear to give it any attention or transnational aspects and deny an trans-boundary aspects, so treated situation as domestic), the extensive procedural guarantees (US Admin law is rich and well developed so the owner of the smelter, Teck Cominco Metals Inc., had extensive procedural guarantees by using domestic law, perhaps better than if it had been handled by an International Joint Committee), and the blindness by parties involved (i.e. domestic authority and EPA courts).

Professor Ellis concluded that domestic courts and avenues may be viable option for resolution of IEL concerns and the pluralism will give sufficient positive push-back. However, there are likely to be winners and losers in domestic handling of cases of an IEL nature.  For instance, certain issues and areas are likely to get more attention, e.g. trade dispute, which could be counter-productive if they are environmentally half hearted and result in significantly less persuasive and instrumental power. 

4) Kishan Khoday (Assistant Country Director and Team Leader for Energy & Environment, U.N.D.P.) and Usha Natarajan (Legal Research Fellow, Centre for International Sustainable Development Law, Canada) presented their joint paper on “Sustainable Development in the Third World or How Much Should a Person Consume” looking at using ‘how much to consume’ to transcend nation to focus on the sub-national level, following Dr Prost’s call for fairness to look beyond the north/south divide.

At the moment the speakers directed research to rethink the basic paradigm of development itself to resolve internal contradictions, i.e. that the dominant development paradigm creates bias for continued exploitation of the environment.  There is concern about scarcity of resources and own development needs and as the developing countries take on a greater shape they are looking over their shoulders as to “progress” of past and “evolutionary uncertainty”.

Their consideration focuses on tools being used in China and India.  For instance, in China principals of “ecological civilisation” are being used to create a synergy between traditional and modernist visions, a tool that could be used to shape IEL in terms of fairness.  Whilst in India, a comparison can be used to see how it is taking place in democracy, i.e. commitment to try and retain 33% forest cover by 2012, but such a commitment connects with eviction from private land (not dissimilar to colonial displacements for conservation).  This has awakened distrust at community level, particularly within tribal communities that the adoption of the 2006 Forest Dwellers Rights Act is working to alleviate.

Q&A - Harro van Asselt (Marie Curie Fellow, Environmental Change Institute (ECI) School of Geography and the Environment, University of Oxford): “How can you overcome the IEL focus on the nation state?  This mainly relates to the climate regime where arguments are between nation states and the inequities within countries or specific higher emitters within countries.  How can IEL allow us to do this?”
UN - Calculating carbon debt and per capita.  Not addressed at the level of specific emitters at the country level but addresses it international of rich and poor.  So this idea of limits to consumption could be applied nationally.

KK – Looking at China, as they try to bring in more efficient technology and development they are seeing a lot of the environment on the east coast being improved whilst dirty investment is transferred West (i.e. Tibet and Saigon).  So, the issue of environmental justice in that sense is of national citizen rights. On the flip side there is a sense that emerging economies are driving global change. Looking at Asia, they are experiencing more feedback, whereas in developed countries impacts are felt elsewhere.  By having feedback there is more recognition of cause and effect, both within the country as well as outside, so as there is more causality to emissions there is more consciousness.

Q&A - Dr Catherine Brolmann (Associate Professor of Law, Faculty of Law, University of Amsterdam) “What about the expropriation of resources during colonialism, this is interesting?”

UN – A link has already been made between civilizing missions and the expropriation of resources because of the moral justification of expropriation.  So, there is an extra link in the chain.

KK – This is the concept of historical development and the UNDP considered this in their report on human development.  At the 22nd anniversary UNDP is looking over the last 20 years, including one issue of how to integrate environment into the concept of human well-being, i.e. how to restructure the sense of environmental security both as an element of human development and as an expansion of the construction of development.

PANEL 2 – Making Fairness a Reality in the International Regime on Climate Change

The Chair of Panel 2 Alejandra Torres Camprubí (PhD researcher on Climate Change and International Security, Universidad Autónoma de Madrid) explained this Panel considers bringing fairness into Power Politics in specific environmental problems.  The focus on climate change relates to its complexity, wide range of issues and as the hot spot in the international agenda it is the biggest challenge for international cooperation we are currently facing.

1) Professor Jorge Viñuales (Graduate Institute of International Development Studies, Geneva) gave an overview of his paper on “Balancing Fairness and Effectiveness in the Redesign of the Climate Change Regime”.  

Professor Viñuales considers that the Climate Change Regime should be based, and remain based, on a patchwork of criteria of different benefits and burdens among different actors and at different levels.  Looking at the Conferences of the Parties, negotiations and resulting Convention there is careful balancing of effectiveness and fairness.  Looking at the evolution of Climate Fairness Theory from 1998 there has been a focus on a single aspect of fairness to resolve but this has not become permeable enough for effectiveness or power politics. 

Professor Viñuales questions what is necessary to grant fairness, and if a whole consequentialism and utilitarianism approach is behind many institutions, how can institutions create a balance?  

Usually one specific criterion is used, i.e. per capita, and therefore substance is used instead of the idea as being a luxury or of prior entitlement (i.e. water).  This is not followed in Climate Convention where there are various conceptual categories, that include among whom should the benefits/burdens be distributed (i.e. Bubble) and determining what is a developed country (i.e. Annex 1 and Annex 2).  Professor Viñuales outlined the four main objects used being:

1) Emission reduction;

2) Right to emissions;

3) Contribution/burden of paying financial and technological assistance; and

4) Access to finances.

This is dealt with in more depth in his article where five main criteria are used for the distribution of these objects, although Professor Viñuales sees there is perhaps more movement toward capabilities.  In this way the Climate Change Regime can create effective and sensitive ways to focus on specific objects of distribution which creates more flexibility to balance fairness needs.

2) Aurora Mateos (Consultant Legal Advisor to the Republic of Timor Leste at COP – 15) gave a presentation on “Climate Change at Copenhagen and afterwards; reasons of a limited progress and prospects for Mexico (COP – 16)”.

Commenting on the preceding presentation Ms Mateos explained that in Climate Change negotiations it is a question of bureaucracy.  At meetings, most states are silent as most cannot access REDD to meet all commitments within their resources to get funding.

Ms Mateos’ review focused on the Climate Change negotiations at COP-15 to consider why expectations were so high.  During COP-15 several meetings were going on and it was meant to be the last working meetings and the expected result was to move toward a legal framework post Kyoto 2012.  However, no real compromise was reached by the working groups.  Ms Mateos considers the historical road map of the negotiations and attributed the lack of compromise to developing countries different sense of permanence and different idea of fairness and the overlap of parallel with working groups for Kyoto that lead to ‘disastrous’ administrative difficulties.  

The agreement options for post-2012 are for developed and developing countries to produce a new Kyoto, or a separate Kyoto agreement without inclusion of developing countries, or a new agreement entirely.

Ms Mateos outlined the progress of negotiations as at September 2010 being uncertain as an agreed text was still not on the table, and any circulating text being very provisional.  The future is therefore uncertain.  Ms Mateos has seen an evolution of Bipolar to Globalism with a need to ‘uphold the fairness of rules’ but with ‘Common But Differentiated Responsibility’ as a bedrock that has never be compromised.  Ms Torres Camprubí commented that this revealed the narrative of fairness being behind the effectiveness argument in Climate Change negotiations.  

Q&A - Harro van Asselt (Marie Curie Fellow, Environmental Change Institute (ECI) School of Geography and the Environment, University of Oxford): “We seem to be moving away from legally binding regime.  I am not sure where we moving toward. A new treaty, or something less binding or vaguely binding (soft law)?  Are these worse case scenarios actually being considered (i.e. in Cancun and South America)?”
Ms Mateos explained that during COP – 15 something interesting happened where although money had been pledged to assist in Climate Change mitigation/adaptation the UK representative blocked the money if no agreement was reached.  These street market tactics were influencing negotiations as was the stance by India/China/US for seeking voluntary measures only, rather than trying to reach binding obligations.  Her fear was therefore that these two processes would be working in parallel, and we need results on both sides. The worst case scenario was that discussions continue and agreement reached is only provisional and the last meeting in Bonn had left Ms Mateos very pessimistic. Many questions remain on the table so it was a matter of ‘wait and see’.

Q&A - Dr Francesco Sindico (Lecturer, School of Law, University of Surrey): “Having not seen papers on fairness and adaptation the Regime remains unfair.  The first burden on mitigation relates to finance and technology, but already there is a failure. What do they say in debate?”

Ms Mateos explained that during debate clean technology and stronger technology is discussed but in an abstract sense and more discussion is needed.  The least developed countries speak of technology shifting the negotiations to finances, which shifts the debate within the working group away from technology to finances. At this stage it is difficult to know what will happen.  One example is the Law of the Sea, where a chapter is dedicated to the transfer of technology.  Ms Mateos is hopeful that different and concrete solutions are found for post-2012, but at the moment the future is unclear.

	Q&A - Tom Baxter (Barrister and Solicitor of the Supreme Court of Tasmania and the High Court of Australia, and Lecturer at the University of Tasmania) “We know the burdens on poor, i.e. with or between nations or generations. So to what extent can that be a critique in fairness? Unless we reach agreement soon then the burden will fall on Pacific Islands etc.  What you say regarding the frustration of poor countries, if we have to pay more would that incentivise agreement?”


Ms Mateos explained that the most vulnerable countries were the most unwilling to negotiate.  For instance in the Maldives most of their islands will disappear. Their stance is therefore to negotiate for a 2 percent rise at the most and get a compromise so money can be used to find a solution.  However, compromise is needed as what will happen is unclear, but the expectation is that at 2 degrees there will not be impacts.  What is needed is money and clear rules for everyone, as everyone has different parameters, e.g. baselines.  Without clear rules for everyone it will not work and very poor countries are conscious of that.

3) Rosa Mª Fernández Egea (Associate Professor, Universidad of Autónoma of Madrid) presented her paper on the “Economic Mechanisms to Fight Climate Change: a Critical View of their Legitimization”.

Ms Fernández Egea explained the purpose of her paper was to examine whether economic mechanisms were suitable and effective to fight climate change in an equitable manner as the need for environment effectiveness and justice concerns life / health / security.

Ms Fernández Egea described the economic mechanisms in the Kyoto Protocol as being: Joint Implementation (Article 6), Clean Development Mechanisms (Art 12), and Trading – carbon market (Art 17).  This flexibility in mechanisms is more cost efficient and other advantages include supporting clean technology and the transfer of technology and finance.  

However, there have been problems, such as the C.A.P. for carbon emissions and trading being ether too tight or loose, the use of initial allocation techniques such as grandfather or free allowances and ability to off-set creating perverse effects.  Therefore fairness is important in relation to initial allocation and distribution both among and within countries (referred to more generally as concerns of equity in the C.O.P. negotiations). 

There is also a risk that green protectionism will be used in terms of trade restrictions, and the C.D.M. also have issues with ineffectiveness, as performance cannot be assumed (it is difficult to prove additionality, and reductions are speculative), and there are still technical and financial difficulties.  Ms Egea believes that new avenues may evolve in terms of off-setting such as REDD and be linked to a Joint Protocol.

In relation to these economic mechanisms, there is consensus on equity.  However, problems persist as enthusiasm for environment regulations is cooled and there are concerns about eco-imperialism (as hinted at by the Q&A session with previous speakers Kishan Khoday and Usha Natarajan).  For instance, CDM offers a way to circumvent reduction, can be a costly reduction for developing in future, and could see development aid replaced with CDM funding.  Therefore general criticisms levelled at these mechanisms are that it is distraction from issue through a shift in responsibilities, it results in a privatization of global commons, and there is an inadequacy of market-based measures.

In conclusion, Ms Fernández Egea sees a need for radical reform, where economic means should be supplementary and ensure fulfilment of environmental goals whilst taking into account equality concerns, keep revenue unprivatised and improve procedural justice.

Q&A - Aurora Mateos (Consultant Legal Advisor to the Republic of Timor Leste at COP – 15) “In relation to the CDM, what you think about it as a source of corruption (i.e. Spain and Japan)?”

In response Ms Fernández Egea confirmed that CDM works well in attracting a lot of companies and States, but this has little to do with environmental effectiveness and mitigation of climate change. There is evidence of problems with corruption and issues with bureaucracy, leading to less control (especially in terms of additionality and permanence) so at present Ms Fernández Egea sees there is a failure to tackle corruption in her opinion.

4) Jerneja Penca (PhD researcher, Department of Law, European University Institute, Florence) presented her paper on “Fitting REDD within the Green Agenda: An Appraisal of Fairness in the Emerging Forestry Mechanism”.

REDD is expected to shortly become a mechanism and Ms Penca is reviewing the implications for REDD in terms of its efforts to reduce deforestation for Climate Change mitigation.  The key aspects of REDD for climate change and IEL are that it:

1) Reveals the ‘carbonizing of nature’, where climate change is the most responsive form;

2) Raises questions about how you can price nature, as it is framed as a financial incentive; and

3) The ‘globalizing of nature’, where the forest forms part of an attempt to protect areas of common concern.

Carbon is one of multiple assets from forests, as they act as a carbon sink, so carbon has become a stimulator and mediator for actions on forests.  Although countries have been very reluctant to make forests common, it is seen as a global issue, thereby shifting greening climate policies as discussed by Ms Egea.  It has also lead to the revisiting of ‘common but differentiated responsibility’.

In terms of forestry, developing countries form a much narrower group of tropical countries that are rich in biodiversity.  The spot light can focus on who assists whom, and becomes closer to self interest, or a global interest in fairness.  With REDD looking at concentration of biodiversity and capacity to store carbon (dual goals).

By moving beyond States to look at communities, it opens the possibility to new to climate change and negotiation processes on creating consensus on how it can benefit communities, and the importance of demonstration of activities, whilst remaining flexible.  This grants an opportunity to change the unfairness that has become part of the development regime.

In conclusion, Ms Penca acknowledges that the future of REDD remains highly uncertain as it is a complex area.  As the Climate Change Regime is more established and prominent, it leads the way for issues of biodiversity (the second goal of REDD) to either adopt the same mechanisms (i.e. harness markets) or provide effective alternatives that have been unexplained in the legal and environmental area.

Q&A - Professor Natasha Affolder (Associate Professor, Faculty of Law, University of British Columbia) “The implications for developed countries with large forests, i.e. pacific West, Canada, are the retention of forests that may be older on the basis they are important for carbon storage.  But if we care most about carbon storage we should cut down the oldest forests as new trees absorb the most carbon. Have REDD discussions discussed this, specifically in terms of Canada?”

In response Ms Penca explained it is clear the mechanisms are specifically focused on developing countries, hence why REDD has included more involvement from countries not as vocal or as included before in Climate Change negotiations, for instance, Bolivia didn’t attract CDM projects.  There is not a reason to differentiate between tropical and boreal forests as their carbon absorption is similar although newly grown trees do absorb more carbon.  However, this goes against the secondary goal of REDD to protect biodiversity, so there would be a huge failure if older forests were replaced with newer ones.  The real threat that is becoming evident includes incentivising the cutting down of forest to create new forest.  As it is clear biodiversity is also on the table for REDD these two aspects need to be brought together to move forward.

Q&A – Professor Geir Ulfstein (University of Oslo) “One area also not covered is that to raise sufficient finances for developing countries, which is vital, the question of both how to raise new money (creativity is very important, so auction some parts, taxation of international activates) and the institutional mechanisms used (should there be special mechanism to guide and resolve this).  This is a new area not only to ensure developing countries compliance for money they receive but also to ensure developed countries pay the money they promise.  We should demand compliance mechanisms for mitigation and financial responsibilities.”

Ms Penca thought this a good point and so far it had not emerged in methodology negotiations. The robustness being considered related to finance and time to devote to ensuring compliance, but Ms Penca did not think REDD is more complex than CDM and despite corruption CDM had been well received in IEL.  There is a need within REDD for better safety mechanisms but Ms Penca was not sure REDD would be able to respond as it would create additional bureaucracy.

CLOSING REMARKS

As highlighted by the second Chair Ms Torres Camprubí they did not receive a paper on adaptation and fairness and perhaps this could stimulate research in this area.  These presentations and discussions on fairness have resulted in a contemplation of plurality and the relative character of fairness. In relation to plurality, three levels of analysis evident to Ms Torres Camprubí during the Panel 2 discussions in terms of the aggregates and fears of the State, Markets, and People (not yet evident in the Climate Change Regime).  All these narratives co-exist, and are not always in IEL.  Perhaps a better fit would be found in linking fairness to Global Environmental Governance.  The relative character of fairness, the COP – 15 showed fairness as a political tool used to reaffirm political position in negotiations (creating legitimacy and power).  Fairness should therefore not be forgotten in legal analysis and perhaps needs to be tackled with other disciplines (i.e. international relations) to deal with the matter of power, an essential aspect of fairness.
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